Contractor’s design responsibility in Malaysian traditional and design and build construction contracts: a legal perspective / Abd Hamid Abd Rahman … [et al.] by Abd Rahman, Abd Hamid et al.
CONTRACTOR'S DESIGN RESPONSIBILITY 
IN MALAYSIAN TRADITIONAL AND DESIGN AND BUILD 
CONSTRUCTION CONTRACTS: 
A LEGAL PERSPECTIVE 
By 
Abd Hamid Abd Rahman (2003613252) 
Abd Rahman Ramli (2004307182) 
Nik Hasbi Fathi (2004311864) 
Noriha Mohamed (2004311889) 
Razali Muhammad (2004376848) 
Submitted in Partial Fulfdment of the Requirements for the 
Bachelor in Legal Studies (Honours) 
Universiti Teknologi MARA 
Faculty of Law 
April 2010 
The students/authors confirm that the work submitted is their own and that 
appropriate credit has been given where reference has been made to the work of 
others. 
Acknowledgement 
It is our greatest pleasure to thank those who had made the completion of this 
research possible. Our utmost gratitude goes out especially to our supervisor, Encik 
Mohd Haris bin Abdul Rani who has given us his relentless support and guidance 
without which the completion of this research would not have been possible. 
As this project paper is prepared nearing the end of our degree programme, we take 
this opportunity to thank the academic members of the Faculty of Law, UiTM for 
the knowledge imparted, guidance given and the patience to deal with our 
shortcomings. We take comfort in the words of Jeremy Bentham: 
"Lawyers are the only persons in whom ignorance of the law is not punished." 
-11-
Abstract 
Much as we desire not to have mishaps, we cannot avoid accidents; but we can 
certainly minimise its occurrence. This is a research in one of the contributing 
factors to structural failure: the design. It analyses the extent of contractor design 
responsibility by providing the legal insight into the extent of liability for 
contractors between two types of procurement contracts in Malaysia: the design and 
build and traditional methods. 
The focus of the research is on design liability in torts as this is where the 
development of the case laws is more pronounced. Selected cases from the UK, 
Canada, Australia and Singapore show that the courts readily emphasise liability 
greater on design and build contractor, adopting the higher standard, compared to 
the exercise of reasonable skill and care for the traditional contractor. Within the 
setting of the design and build contract, the contractor owes the highest liability, 
where fit-for-purpose liability is implied even in absence of the contractual 
provisions. Their liability can extend even to the end user when latent defects 
manifest themselves by the designer builder. The standard of care expected of the 
consultant is limited to the exercise of reasonable skill and care, although 
exceptions arise when fit-for-purpose liability can be transferred by the contractor. 
The research concludes with the findings that the case law in Malaysia has not 
developed as extensive as other jurisdictions in the commonwealth, placing 
uncertainty of direction if ever a case on design failure undertaken by a contractor 
comes to court. As such, the recommendations are for clear express contractual 
provisions be made in the standard forms and awareness be raised among the 
contractors, sub-contractors and the consultants for the design duties and 
responsibilities to minimise occurrence of structural design failures. 
-iii-
Table of Contents 
Acknowledgement ii 
Abstract iii 
Table of Contents iv 
List of Cases vii 
CHAPTER ONE: THE PROPOSAL 1 
1.1 Introduction 1 
1.1.1 Building Contract Standard Forms 2 
1.1.2 The Traditional Method and Design and Build Method 2 
1.1.3 Use of the JKR Design and Build Form 4 
1.2 Problem Statement 5 
1.3 Objectives of the Study 6 
L4 Literature Review 6 
1.5 Methodology 14 
1.6 Limitation of the Study 14 
1.7 Significance of Study 15 
1.8 Provisional Plan of Research 16 
CHAPTER TWO: INTRODUCTION 18 
2.1 Definitions 18 
2.1.1 Employment 18 
2.1.2 Employer 18 
2.1.3 Employee 20 
2.1.4 Construction Related Terms 22 
2.1.4.1'Construction 22 
2.1.4.2 Contractor 23 
2.1.4.3 Constructional Contractor 24 
2.1.4.4 Constructional Work 24 
2.1.5 Nominated Sub-Contractor 25 
2.1.6 Domestic sub-contractor 26 
2.1.7 Consultant 27 
-iv-
2.1.8 Design and Build Contract 28 
2.1.9 Traditional Contract 34 
2.1.10 Design Liability 38 
2.1.11 Contract 40 
2.1.12 Contract for Services 40 
2.1.13 Contract of Service 41 
2.1.14* Negligence/... 42 
2.1.15 Duty of Care 45 
2.1.15.1The Duty of Care Owed by a Contractor 45 
2.1.15.2Duty of Care Owed by a Professional 46 
2.2 Reasonable Man Test and Proximity 49 
2.3 Breaching the Duty of Care Cause Damages 51 
2.4 Conclusion 55 
CHAPTER THREE: DISCUSSIONS 56 
3.1 Introduction 56 
3.2 Types of Duties Owed by a Contractor 56 
3.2.1 Duties under Statute 57 
3.2.1.1 Express provision to comply with statutes in contract 57 
3.2.1.1.1 In traditional contract 57 
3.2.1.1.2 In Design & Build Contract 58 
3.2.1.2 Implied duties to comply with statutes 59 
3.2.1.2.1 Occupational Safety and Health Act 59 
3.2.1.2.2 Factory and Machinery Act 60 
3.2.1.2.3 Uniform Building Bye-Laws 60 
3.2.1.2.4 Contract Act 60 
3.2.1.2.5 Consumer Protection Act 60 
3.2.1.2.6 Environment Quality Act 60 
3.2.2 Duties under Contract 61 
3.2.2.1 Traditional Contract 61 
3.2.2.2 Design and Build Contract 65 
3.2.3 Duties under Torts 68 
3.2.3.1.1 Neighbours 69 
3.2.3.1.2 The harm the Contractor should foresee and the standard of care 
exercised 70 
